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NOTE

ARE WE KILLING THE WEAK TO
HEAL THE SICK?: FEDERALLY
FUNDED EMBRYONIC STEM CELL
RESEARCH

Alo H. Konsen!

MEDICAL PROFESSIONALS have long sought effec-
tive treatments for debilitating diseases and injuries. Until re-
cently, researchers had little concrete hope of significantly help-
ing people afflicted with serious conditions like Parkinson’s
disease, diabetes, cancer, multiple sclerosis, birth defects, heart
disease, and spinal cord injuries. Roughly three years ago, eve-
rything changed when scientists made an extremely controver-
sial breakthrough in the field of human stem cell research. Im-
planting these newly isolated unspecialized cells into sick or
injured human tissue holds out the hope of miracle medical
cures. Some researchers harvest stem cells by destroying human
embryos, and these scientists now want access to federal funds
to support their work. By reviewing the history of stem cell re-
search, analyzing the state of applicable medical research law,
and applying scientific and philosophical considerations to the
debate, this Note will demonstrate that federally funded human
embryonic stem cell research is illegal, immoral, and unneces-

sary.
I. STEM CELL RESEARCH 101

In 1998, two research teams figured out how to isolate and
culture stem cells from human embryos. John Gearhart, a pro-
fessor of obstetrics/gynecology and physiology at Johns Hop-
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kins University led one team', which obtamed its stem cells
from the gonad tissue of aborted fetuses.” James A. Thomson, a
University of Wisconsin-Madison developmental biologist, led
the other team’, which extracted stem cells from excess em-
bryos created by In Vitro Fert111zat1on (IVF) clinics.* This team
published its results first,” and ignited a firestorm of contro-
versy.

The rest of the scientific community soon realized the im-
plications of the researchers’ discovery. Medical authorities
foresaw possible breakthrough treatments for previously un-
treatable diseases, given enough time, funding, and embryonic
stem cells suitable for implantation. Pro-life advocates immedi-
ately objected to the research because it destroyed human em-
bryos. Sympathetic pro-lifers in Congress moved to restrict hu-
man embryonic stem cell research (ESCR), setting off a legal
battle of national proportions.

To properly tackle the legal issues surrounding the ESCR
debate, one must have a basic working knowledge of human
embryology and cell development.

Totipotent stem cells, present only in the first four days af-
ter conception, have the ability to differentiate into all 210 types
of human tissue.® A totipotent cell (e.g., a human zygote) has
the inherent potential to develop into an 1nd1v1dual adult organ-
ism. As its name suggests, its potential is total.”

Approximately four days after conception, the rapldly di-
viding and multiplying totlpotent cells begin spec1ahzmg They
become pluripotent, that 1s§ capable of developing into many
(but not all) kinds of tissue.” At this point the preborn human is

! Press Release, Johns Hopkins Med. Inst., Hopkins Research Team Cultures
Long-Awaited Human Embryonic Stem Cells (Nov. 5, 1998), http://hopkins.med.jhu.
edu/press/1998/NOVEMBER/981105A . HTM.

2 NAT’S INSTS. OF HEALTH, U.S. DEP’T OF HEALTH AND HUMAN SERVS., STEM
CELLS: A PRIMER, http://www.nih.gov/news/stemcell/primer.htm (May 2000) [here-
inafter NIH PRIMER].

? Terry Devitt, Wisconsin Scientists Culture Elusive Embryonic Stem Cells,
Wis. WEEK, Nov. 5, 1998, http://www.news.wisc.edu/wisweek/view.msql?id=3327.

4 NIH PRIMER, supra note 2.

3 James A. Thomson et al., Embryonic Stem Cell Lines Derived from Human
Blastocysts 282 ScI. 1145 (1998).

¢ See NIH PRIMER, supra note 2.

M.

8.

°Id.
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known as a blastocyst, an eight- or sixteen-celled embryo that
has not yet successfully implanted in the mother’s uterus.!’ In
state case law, blastocysts that have not yet implanted them-
selves in the uterus are often labeled with the medically impre-
cise legal term “pre- embryo Blastocyst implantation occurs
on about the fifth day after conception.

Shortly after this point, embryos have three layers of tissue:
the ectoderm (leading to production of hair and nerve tissue)
endoderm (producing lungs, liver and gut endothelium 2)
mesoderm (producmg blood, bone and striated muscle).! Fur—
ther along in the developmental process, pluripotent cells be-
come multipotent, giving rise to cells within just one narrow
category (e.g., certain multipotent stem cells become white
blood cells, red blood cells, and platelets)

Until the stem cell researchers’ breakthrough, it was widely
accepted that after cells from one of the three embryonic layers
matured into adult tissue, those cells could not be transformed
into a type originating in one of the other two embryonic cell
layers. For example, cells of ectodermic origin could not be
changed into cells identical to those of endodermic or meso-
dermic origin. The researchers from Johns Hopkins and Wis-
consin shattered that assumption.

Unfortunately for researchers, Congress found out that the
two teams were forced to destroy each embryo from which they
extracted their stem cells. A peer-reviewed article published
almost simultaneously with the researchers’ press releases
stated, “creating [embryonic stem] cell lines requires research-
ers to destroy an embryo.”“‘ Congress stepped in to prohibit
federal funding for this research, the Executive Branch ob-
jected, and the current controversy began.

10 See id.

" Hecht v. Superior Court, 16 Cal. App. 4th 836, 849 (Ct. App. 1993); A.Z. v.
B.Z., 725 N.E.2d 1051,1052 n.1 (Mass. 2000); J.B. v. M.B., 751 A.2d 613, 614 n.1
(N.J. Super. Ct. App. Div. 2000); Planned Parenthood of Middle Tenn. v. Sundquist,
38 S.W.3d 1, 17 (Tenn. 2000).

12 1 etter from Rev. Msgr. Dennis N. Schaurr, United States Conference of
Catholic Bishops, to NIH Office of Science Policy n.11 (Jan. 31, 2000), http://www.
nccbusce.org/prolife/issues/bioethic/comments.htm.

13 NIH PRIMER, supra note 2.

4 Sabine Steghaus-Kovac, Ethical Loophole Closing Up for Stem Cell Re-
searchers, 286 ScI. 31 (1999).



510 HEALTH MATRIX {Vol. 12:507

II. THE ROAD TO THE STEM CELL DEBATE

Since the federal government first regulated medical re-
search on human subjects in 1975, human embryos from im-
plantation onward have been included under the federal defini-
tion of “fetus,” and have been treated as “human subjects” de-
serving protection from harmful research.”” The current Na-
tional Institutes of Health child research policy indicates accep-
tance of that definition when it states “the inclusion of children
as participants in research must be in compliance with all appli-
cable subparts of 45 CFR 46 as well as with other pertinent fed-
eral laws and regulations whether or not the research is other-
wise exempted from 45 CFR 46.”!

Experiments on human embryos outside the womb (e.g.,
produced by IVF or cloning) have never received federal sup-
port. The federal regulations of 1975 prevented federally funded
IVF experiments unless an Ethics Advisory Board agreed upon
them. Bad press in the late 1970s persuaded the Carter Admini-
stration to dismantle the Board and to withdraw all federal
funds.

Within days of his first inauguration in 1993, President
Clinton changed everything when he sent a memorandum to his
Secretary of Health and Human Services. In it, he directed that
the nearly twenty-year-old regulatory ban on federal funding of
fetal tissue research be lifted.

13 See 42 USC § 289g(b) (1994) (setting forth the rules governing the use of
fetal research).

'8 NAT’L INSTS. OF HEALTH, U.S. DEP’T OF HEALTH AND HUMAN SERVS., NIH
PoLICY AND GUIDELINES ON THE INCLUSIONS OF CHILDREN AS PARTICIPANTS IN RE-
SEARCH INVOLVING HUMAN SUBJECTS § I (March 1998), http://grants.nih.gov/grants/
guide/notice-files/not98-024.html.

17 Memorandum from President William J. Clinton, to Secretary of Health
and Human Services (Jan 22, 1993), http://www.grants.nih.gov/grants/guide/notice-
files/not93-091.html.

On March 22, 1988, the Assistant Secretary for Health of Health and Hu-
man Services (“HHS”) imposed a temporary moratorium on Federal fund-
ing of research involving transplantation of fetal tissue from induced abor-
tions. Contrary to the recommendations of a National Institutes of Health
advisory panel, on November 2, 1989, the Secretary of Health and Human
Services extended the moratorium indefinitely. This moratorium has sig-
nificantly hampered the development of possible treatments for individuals
afflicted with serious diseases and disorders, such as Parkinson’s disease,
Alzheimer’s disease, diabetes, and leukemia. Accordingly, I hereby direct
that you immediately lift the moratorium.
Id.
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At the same time, Congress was changing the rules in a
similar way.'® However, even after it released federal funding in
1993 for fetal tissue research on aborted children, Congress
made certain that no federal funds would be directly involved in
the abortions themselves. Under the relaxed laws, fetal tissue,
defined as “tissue or cells obtained from a dead human embryo
or fetus after a spontaneous or induced abortion, or after a still-
birth,”*® could be used for “therapeutic purposes,” 2 but only if
the researcher did not participate in the abortion and did not in-
fluence the “timing, method, or procedures used to terminate the
pregnancy.”21

In 1994, after a newly “Republicanized” Congress elimi-
nated the regulation demanding prior Ethics Advisory Board
approval, a Clinton administration Human Embryo Research
Panel recommended that the NIH fund some types of destruc-
tive embryo research, but the President rejected some of the
recommendations, and the newly conservative Congress re-
jected them all.

One of the more noteworthy of these never-implemented
recommendations from the National Bioethics Advisory
Commission would have required researchers to make clear
“that the research will involve the destruction of the
embryos.”22 The NIH eventually refused to follow the NBAC
suggestion, probably because using that language would have
closed the loophole that the NIH eventually used to sidestep the

law.The situation remained in an uneasy balance until Novem-
ber 1998, when the Thomson and Gearhart teams made their
breakthroughs in isolating and propagating embryonic stem
cells. In response to the revelation that this research required
the destruction of human embryos, and knowing that its restric-
tions on federally funded research on aborted fetal tissue might
be misunderstood or misapplied in ways it never intended, Con-
gress moved swiftly to curtail federal funding for this research
as well.

18 Note that the Republican landslide victory in the 1994 mid-term elec-
tion had not yet happened.
Y42 U.S.C § 289g-1(g).
20 14. § 289g-1(a)(1).
2 1d. § 289g-1(c)(4).
REPORT OF THE HUMAN EMBRYO RESEARCH PANEL, NAT'L INSTS. OF
HEALTH 19 (Sept. 1994), available at http://bioethics.georgetown.edu/nbac/stemcell.
pdf.
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The text of Congress’s current ban on federally funded hu-
man ESCR lies in a 2000 amendment to the Departments of La-
bor, Health and Human Services, and Education, and Related
Agencies Appropriations Act of 1999, an act which President
Clinton signed. The pertinent part of the amendment reads:

None of the funds made available in this Act may be
used for—

(1) the creation of a human embryo or embryos for re-
search purposes; or

(2) research in which a human embryo or embryos are
destroyed, discarded, or knowingly subjected to risk of
injury or death greater than that allowed for research on
fetuses in utero under 45 CFR 46.208(a)(2) and section
498(b) of the Public Health Service Act (42 U.S.C.
289g(b)). >

One could expect the House to reintroduce an identical ver-
sion of the amendment, with text unchanged from previous
years, once the time comes to consider the annual Labor, Health
and Human Services Appropriations Act.

The current embryonic research ban extends to embryos the
protection given to fetuses in the United States Code and in the
Code of Federal Regulations. The fetal research statute forbids
research or experimentation on fetuses unless the activity en-
hances the well-being or meets the health needs of the fetus, or
enhances the probability of its survival to viability; or will pose
no added risk of suffering, injury, or death to the fetus.?* Also,
the purpose of the research or experimentation must involve de-

B Consolidated Appropriations Act of 2001, Pub. L. No. 106-554, § 510(a).
For purposes of this section, the term ‘human embryo or embryos’ includes
any organism, not protected as a human subject under 45 CFR 46 as of the
date of the enactment of this Act, that is derived by fertilization, partheno-
genesis, cloning, or any other means from one or more human gametes or
human diploid cells.
Id. § 510(b). The original ban was passed in the Balanced Budget Downpayment Act,
Pub. L. No. 104-99, 110 Stat. 26 (1996). The proposed continuation of this ban uses
precisely the same wording and is found in the Labor, Health & Human Services
Appropriations Act, H.R. 5656, 106th Cong. § 510(a) (2000).
242 U.8.C. § 289g(a).
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velopment of important biomedical knowledge which cannot be
obtained by other means.”

This same statute goes on to mandate that fetuses be treated
alike whether their mothers intend to abort them or not, and sets
the risk standard for fetal research at the same level as in the
human subject research rules, published in the Code of Federal
Regulations.26 Those regulations mirror the wording of the stat-
ute by requiring researchers to seek to meet the health needs of
the fetus while minimizing risk, and always ensuring that the
experiments pursue important biomedical knowledge that can-
not be obtained by other means.”’

III. THE NIH DEFIES CONGRESS

President Clinton signed the Labor, Health & Human Ser-
vices Appropriations Act of 1999, agreeing to hold the Execu-
tive Branch accountable to the terms of the amendment banning
federally funded destructive research on human embryos. But
long before the President agreed to continue protecting em-
bryos, Executive Branch officials were looking for ways around
the law.

% Id. The full statute reads:
“The Secretary [of HHS] may not conduct or support any research or ex-
perimentation, in the United States or in any other country, on a nonviable
living human fetus ex utero or a living human fetus ex utero for whom vi-
ability has not been ascertained unless the research or experimentation—
(1) may enhance the well-being or meet the health needs of the fetus or en-
hance the probability of its survival to viability; or
(2) will pose no added risk of suffering, injury, or death to the fetus and the
purpose of the research or experimentation is the development of important
biomedical knowledge which cannot be obtained by other means.

Id. (emphasis added).

% 45 CFR § 46.208 (1999).

%7 The full research restrictions read:
(a) No fetus in utero may be involved as a subject in any activity covered
by this subpart unless: (1) The purpose of the activity is to meet the health
needs of the particular fetus and the fetus will be placed at risk only to the
minimum extent necessary to meet such needs, or (2) the risk to the fetus
imposed by the research is minimal and the purpose of the activity is the
development of important biomedical knowledge which cannot be ob-
tained by other means.
(b) An activity permitted under paragraph (a) of this section may be con-
ducted only if the mother and father are legally competent and have given
their informed consent, except that the father’s consent need not be secured
if: (1) His identity or whereabouts cannot reasonably be ascertained, (2) he
is not reasonably available, or (3) the pregnancy resulted from rape.”

Id. (second and third emphasis added).
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On January 15, 1999, the Department of Health and Human
Services (DHHS), intent on pursuing ESCR despite the clearly-
worded congressional ban, issued a General Counsel’s interpre-
tation of the ban and its effects. The General Counsel argued
that because pluripotent stem cells obtained from destroyed em-
bryos were not morally equivalent to embryos themselves (in
other words, the cells were not totipotent), ESCR was exempt
from the federal funding ban. On January 26, in a statement ex-
plaining the DHHS General Counsel’s interpretation before a
Senate Appropriations Subcommittee, National Institutes of
Health (NIH) Director Harold Varmus laid out an incredible
argument:

DHHS funds can be used to support . . . research utiliz-
ing human pluripotent stem cells because human pluri-
potent stem cells are not embryos. The statute that bans

the use of Federal funds for embryo research . . . does
not . . . define [the term] organism. . . . By [our] defini-
tion . . . pluripotent stem cells are not and cannot de-

velop into organisms. Therefore, human pluripotent

stem cells are not embryos and are not covered by this
oq s, . 2

prohibition on Federal funding.

Three days after the President signed the ban into law, the
NIH did an about-face and issued proposed guidelines for sup-
porting ESCR with federal funds.” The NIH attached one con-
dition: researchers could not use federal funds in the act of de-
struction_itself.?® The final guidelines made no significant
changes.3 !

As of this writing, the NIH’s reasoning has not been for-
mally challenged in the House or Senate, but Congress is likely
to join the battle quickly if pro-life legislators come to believe

28 Statement of Harold Varmus, NIH Director, before the Senate Appropria-
tions Subcommittee on Labor, Health and Human Services, Education and Related
Agencies (Jan. 26, 1999), available at http://www.nih.gov/news/stemcell/statement.
htm.

® Press Release, National Institutes of Health, Approval Process for the Use
of Human Pluripotent Stem Cells in NIH-Supported Research (Aug. 23, 2000),
http://grants.nih.gov/grants/guide/notice-files/NOT-OD-00-050.html.

3 See id. (linking to guidelines).

31 See National Institutes of Health Guidelines for Research Using Human
Pluripotent Stem Cells, 65 Fed. Reg. 65,166 (Aug. 25, 2000), corrected by 65 Fed.
Reg. 69,951 (Nov. 21, 2000), available at http://www.nih.gov/news/stemcell/stem-
cellguidelines.htm.
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the NIH “loophole” poses a credible problem. But by any rea-
sonable interpretation, Congress did not limit the scope of its
funding ban to the extent claimed by the NIH. It is no great
stretch to read the plain meaning of the statute and discern that
Congress intended to ban not just the destruction of the embryo,
but research that requires or relies upon the deliberate destruc-
tion of embryos.

By commonly accepted rules of statutory construction, the
NIH’s reasoning fails to pass muster. First, a statute must be
construed to avoid rendering any of its words superfluous, if
posmble The NIH’s 1nterpretat10n of the ban falls short by ig-
noring the words * research in which a human embryo or em-
bryos are destroyed 33 Second, when Congress chooses differ-
ent language in nearby sections of the same statute—one nar-
row, one broad—it is presumed that Congress acts intentionally
and the statute must be construed to give effect to those differ-
ences.>* The NIH interpretation ignores the difference between
§ 510(a)(1) and §510(a)(2) in the statute, and ignores the
broader scope of the latter.

Absent any language suggesting that Congress intended to
distinguish between embryos based on where they happen to be,
common sense suggests Congress intended to treat human em-
bryos outside the womb with the same respect already accorded
to embryos and fetuses inside the womb. Remember too, that
the NIH’s own Human Embryo Research Panel® and President
Clinton’s own National Bioethics Advisory Commission®® con-
ceded that frozen embryos deserve respect as a form of human
life.

Interestingly, Director Varmus’s testimony also neglected to
explain to the Senate just how drastically and quickly the NIH’s
understanding of the law had changed. Just two years earlier the
NIH considered the same facts and came to the opposite conclu-
sion. In 1997, an NIH researcher used NIH funds and equipment
to study “preimplantation genetics involving molecular or cyto-

%2 Walters v. Metro. Educ. Enters, 519 U.S. 202, 209-10 (1997); United States
v. Menasche, 348 U.S. 528, 538-39 (1955).

? Consolidated Appropriations Act of 2001, Pub. L. No. 106-554, §
510(a)(2).

3 Russello v. United States, 464 U.S. 16, 23 (1983).

35 NIH, Human Embryo Research Panel, at 2.

3 Letter of Dr. Harold Shapiro, Chairman of National Bioethics Advisory

Commission, to President Clinton (Sep. 7, 1999).
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genetic analysis from DNA derived from a human embryo or a
smgle cell from a human blastomere from a cleavage stage em-
bryo 7 This researcher s embryonic cells came from a non-
NIH funded source,”® but the NIH quickly terminated his grant
anyway, fired him, apologized profusely to Congress for violat-
ing the ban, and promised not to do it again. But in two short
years, what NIH once saw as a violation of the law transformed
into a justification for ignoring that now-inconvenient and un-
profitable law.

To add further perspective, examine the NIH’s own policy
concerning research on children and consider how it would pro-
hibit ESCR if embryos were counted as children. The guidelines
mirror the contents of 45 CFR § 46.401-409:

Generally, healthy children can be studied when the re-
search is considered as “not greater than minimal risk.”
Children can be involved in research with greater than
minimal risk only when it presents the prospect of direct
benefit to the individual child or is likely to yield gener-
alizable knowledge about the child’s disorder or condi-
tion. DHHS can support other research involving chil-
dren only with the approval of the Office for Prevention
from Research Risks after consultation with an appro-
priate panel of experts. 3

Clearly, ESCR would be prohibited if embryos were consid-
ered children. The United States Catholic Conference assessed
the situation correctly when it said, “[i]n short, the [NIH] guide-
lines permit precisely what Congress and the President forbade
with passage and signing of the Appropriations Act: the use of
federal taxpayer dollars for research that involves the killing of
human embryos.”40

37 Continued Management Concerns at the NIH: Hearing before the Sub-
comm, on Oversight and Investigations of the Comm. on Commerce, 105th Cong. 34
(1997) (slsetter from Kate A. Berg, PhD, Deputy Scientific Director, NCHGR).

See id.

3 OFFICE OF EXTRAMURAL RES., U.S. DEP’T OF HEALTH AND HUMAN SERVS.,
QUESTIONS AND ANSWERS ABOUT THE NIH POLICY AND GUIDELINES ON THE INCLU-
SION OF CHILDREN AS PARTICIPANTS IN RESEARCH INVOLVING HUMAN SUBJECTS § 21
(March  1999), http:/grants.nih.gov/grants/funding/children/pol_children_ga.htm
(citations omitted).

01 etter from Rev. Msgr. Dennis N. Schnurr, supra note 12, § IL
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Congress’s official opposition to ESCR faced three internal
challenges in the last year of its 106th session, but all three
failed to overturn the ban contained in the appropriations
amendment The Medicare Patient Access to Technology Act of
1999 *' was referred to a Senate committee on September 23,
1999, where it died. House Resolution 414, which would have
accomplished the Same goal, died in a House subcommittee on
February 4, 2000.** Most recently, the Stem Cell Research Act
of 2000 (S. 20154) died in a Senate committee hearing on Sep-
tember 20, 2000.

On the presidential campaign trail, candidate George W.
Bush objected to ESCR. His spokesman told the media ‘Gover-
nor Bush opposes federal funding for stem-cell research when it
involves destroying a living, human embryo.’44 It seemed rea-
sonable to predict that the NIH’s policy would undergo a drastic
shift under President Bush.

Shortly after taking office, President Bush predictably di-
rected his new HHS Secretary, Tommy Thompson, to review
NIH policy on ESCR and report back with any information
relevant to Bush’s assessment of his administration’s policy on
federal fundmg

On March 8, 2001 several pro-life individuals and groups
filed suit in the U.S. District Court in the District of Columbia
to compel DHHS and NIH to enforce the statutory ban on fed-
eral funding of ESCR.* The following month, shortly before an
NIH fund allocation meeting scheduled for April 25, HHS Sec-
retary Thompson ordered NIH to halt progress on federal fund-
ing until further notice.*’

On August 9, 2001 after months of public inquiry, President
Bush delivered a speech announcing his administration’s stance

41's. 1626, 106th Cong. (1999).
“2HR. Res. 414, 106th Cong. (2000).
“ THOMAS: LEGISLATIVE INFORMATION ON THE INTERNET, LIBRARY OF CONG.,
B SUMMARY & STATUS, 106th Cong., S.2015, at hitp://thomas.loc.gov/cgi-bin/
bdquery/D‘7d106 25:./temp/~bdoDKd: @ @ @L&summ?2=mé&}/bss/d106query.html|,
4 Mary Leonard, Abortion Foes See Politics in Stem-Cell Study Policy, BOs-
TON GLOBE, Aug. 24, 2000, at Al.
43 See Rick Weiss, Bush Administration Order Halts Stem Cell Meeting; NIH
Planned Session to Review Fund Requests, WASH. POST, Apr. 21, 2001, at A2.
46 Nightlight Christian v. Thompson, No. 01-502 (D.C. Cir. filed Mar. 8,
2001). As of August 31, 2001, the case has been temporarily stayed at the plaintiffs’
request.
47 Weiss, supra note 45.
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on stem cell research.”® He decided to restrict federal funding
for ESCR to the roughly sixty existing stem cell lines “where
the life and death decision has already been made.”® He also
approved federal funding for research on non-embryonic stem
cells, and signaled the formation of a President’s council to
monitor stem cell research.”

The 107th Congress picked up where the 106th left off, and
opponents of the ban have not given up. A House resolution ex-
pressing support for human ESCR was referred to the House
Committee on Energy and Commerce on January 30 of this
year.51 More importantly, the text of the continued congres-
sional ban will soon be up for annual consideration in the De-
partments of Labor, Health and Human Services, and Education,
and Related Agencies Appropriations Act. Expect a major fight
in the sharply divided House when this Act reaches the floor,
and watch for the Democrat-controlled Senate to remove the
ban from its version of the appropriations bill.

In response to rumors of congressional efforts to erase the
ban entirely, President Bush warned on August 13, 2001 he
would veto any attempt by Congress to expand federally funded
embryonic stem-cell research beyond his plan.52

As of this writing, the congressional ban on federal funding
for human ESCR remains in effect. As such, an honest assess-
ment of the situation demonstrates that federal funding for such
research is still illegal, notwithstanding the convoluted reason-
ing of the Clinton-era NIH and its researchers.

IV. THE COURTS TEST THE WATERS

With the Executive and Legislative branches locked in po-
litical combat over human ESCR, the odds of federal court in-
volvement grow larger every day. Current constitutional law
lends little help to those who oppose this research, partly be-
cause the issue is so novel that prior cases fail to address the
issue. Worse still for the pro-life cause, the linchpin concept of

8 Press Release, President George W. Bush, Remarks by the President on
Stem Cell Research (Aug. 9, 2001), ar hutp://www.whitehouse.gov/news/releases/
2001/0%/920010809-2.htm1 {hereinafter Bush Press Release].
I

30 See id.

5T H.R. Con. Res. 17, 107th Cong. (2001).

52 Frank Bruni, Bush Says He Will Veto Any Bill Broadening His Stem Cell
Policy, N.Y. TIMES, Aug. 14,2001, at Al.
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abortion case law (“the preborn are not people”) will almost
surely carry over into the coming stem cell cases.

Abortion disputes had a checkered history in American
courts in the last third of the twentieth century, and stem cell
researchers will probably rely heavily on abortion case law to
bolster their position. However, a close reading of the U.S. Su-
preme Court’s abortion decisions strongly suggests that the re-
searchers will not be able to travel the path of Fourteenth
Amendment “privacy rights” in their quest for legal legitimacy.

Pregnant women have been able to claim a nearly inviola-
ble right to privacy under the Fourteenth Amendment because
of a line of U.S. Supreme Court cases dating back to 1965. The
history of the Court’s abortion jurisprudence has been picked
apart in detail by hundreds of commentators and scholars who
point out that the most influential “reproductive rights” cases
offer glaring examples of fallacious logic, misstatements of fact,
and political agendas legislated from the bench.>® But rather
than detour through a similar critique of each case, this Note
will summarize the progression of the Court’s reasoning, and
then explain why its reasoning does not apply to ESCR on any
subject other than legal personhood.

In Griswold v. Connecticut, the Court ruled a Connecticut
law prohibiting contraceptive use unconstitutional because it
violated the 14th Amendment’s implied “right to privacy” en-
. . . 54 o0 . 55
joyed by married couples in the home.™" Eisenstadt v. Baird®
extended Griswold’s reasoning and held that a Massachusetts
law prohibiting distribution of contraceptives and contraceptive
information was an unconstitutional invasion of the privacy of
unmarried people, and unfairly treated them differently from
married people.

33 Consider the responses of the dissents in cases such as Stenberg v. Carhart,
530 U.S. 914, 953 (2000) (Scalia, J., dissenting) (stating that one day Stenberg “will
be assigned its rightful place in history of this Court’s jurisprudence beside Kore-
matsu and Dred Scott”), Planned Parenthood v. Casey, 505 U.S. 833, 979, 944
(1992) (Scalia, J., concurring and dissenting) (noting that the question of abortion,
and limitations upon it, should be decided “by citizens trying to persuade one another
and then voting”) (Rehnquist, C.J. concurring and dissenting) (noting “the confused
state of this Court’s abortion jurisprudence”), and Doe v. Bolton, 410 U.S. 179, 222
(1973) (White, J., dissenting) (stating the Court has “scarcely any reason or authority
for its actions™).

54 381 U.S. 479, 486 (1965).

35405 U.S. 438 (1972).
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The watershed abortion case of Roe v. Wade™® expanded
Eisenstadt’s “right to privacy” to include the “right to abor-
tion,” which explicitly outlawed Texas’s abortion statute and
implied similar laws in other states were invalid. Roe estab-
lished the now-outmoded trimester framework that increased
the degree of interest in a pregnancy that States may lawfully
exercise as the preborn child develops. 7 In Doe v. Bolz‘on,58 a
case handed down on the same day as Roe, the Court expanded
the right to abortion by striking down a Georgia statute prohibit-
ing abortion unless the mother’s life was in danger, the preborn
child was severely deformed, or the preborn child was the prod-
uct of rape. In striking down Georgia’s abortion statute, the Doe
court required that abortion statutes add the “health of the
mother” exception to survive constitutional scrutiny, and ex-
plained that the relevant factors to be considered in determining
health risk involved physical, emotional, 5Bsychological, and
familial factors, as well as the woman’s age.

Nineteen years later, Planned Parenthood v. Casey did
away with Roe’s trimesters and concentrated on viability as the
key issue, with the majority opinion stating, “[w]e reject the
trimester framework, Wthh we do not consider to be part of the
essential holding of Roe.” Casey struck down most of a com-
plex Pennsylvania abortion statute, and created an “undue bur-
den” test for balancing a State’s interest in protecting the pre-
born against a mother’s wish to abort her child. Under this test,
any state regulation that “has the purpose or effect of placing a
substantial obstacle in the path of a woman seeking an abortion
of a nonviable fetus” is an unconstitutional “undue burden” on a
woman’s right to seek an abortion. 61

Most recently, Stenberg v. Carhart™” held that a Nebraska
law criminalizing partial-birth abortions (also known as “intact
dilation & extraction,” or D&X) was unconstitutional because it
lacked a Doe-style “health of the mother” exception, and placed
an “undue burden” on a woman’s right to an abortion. The Ne-
braska statute imposed this undue burden by being susceptible

56410 U.S. 113 (1973).

5T 1d. at 164-65.

38 410 U.S. 179 (1973).

¥ 1d. at 192.

 planned Parenthood v. Casey, 505 U.S. 833, 873 (1992).
51 Id. at 877.

62 530 U.S. 914 (2000).
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to an interpretation that would outlaw “dilation & evacuation”
(D&E) abortions and not just D&X abortions.5

What do these abortion cases tell us about ESCR? They do
not say much at first glance, because the phrase “stem cell re-
search” does not appear—in all but Stenberg, the coming break-
through was years away. But although no case law yet addresses
human ESCR specifically, it is no great stretch to make two
predictions: someone will eventually end up in court fighting
over the issue, and the unlucky judge who gets the case will be
torn between muddled case law, vocal politicians, and ever-
present media pundits, all of whom will second-guess any deci-
sion the judge makes.

One obvious conclusion comes immediately to mind. No-
body’s womb is involved in legal disputes over embryos sitting
in a tank of liquid nitrogen and destined for dissection in a petri
dish, so the Fourteenth Amendment right of privacy from the
Griswold-Roe-Stenberg line of cases does not apply to human
ESCR. At least one State has acknowledged this explicitly. In a
custody battle over frozen embryos the New York Court of Ap-
peals held the disposition of frozen embryos before implanta-
tion does not implicate a woman’s right of privacy or bodily
integrity in the area of reproductive choice.

With the right of privacy ruled out as a basis for supporting
ESCR, the American legal system’s confused view of person-
hood now needs detailed examination.

V.TO BE ORNOT TO BE... A PERSON

Put simply, federal courts hold logically inconsistent posi-
tions on the proper application of legal personhood, but never-
theless they remain ideologically consistent in denying person-
hood status to the preborn.

The Roe Court surveyed the forty-nine appearances of the
word “person” in the text of the Constitution, concluded that the
word almost always refers to born human beings, and decided
that none of the ambiguous uses of “person” convincingly apply
to the preborn.65 The Court finished its personhood analysis by
declaring: “All this, together with our observation that through-
out the major portion of the 19th century prevailing legal abor-

S,
64 Kass v. Kass, 696 N.E.2d 174, 179 (N.Y. 1998).
5 Roe v. Wade, 410 U.S. 133, 157-59 (1973).
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tion practices were far freer than they are today, persuades us
that the word ‘person,’ as used in the Fourteenth Amendment,
does not include the unborn.”

Lower federal courts are usually quick to follow the Su-
preme Court’s lead on abortion-related disputes. In a
. . . 67
representative case, Doe v. Irvine Scientific Sales Co., " a court
in Virginia decided embryos are not entitled to the protections
granted to people, and therefore cannot suffer an actionable tort.

Yet things are rarely so clear-cut in matters of law. To fur-
ther complicate matters, non-human entities like corporations,
ships, or seized property can be considered people under federal
law. Why? In the strictest sense, “person” is a legal term of art
that grants standing to sue and protect one’s interests.

For example under admiralty law, a salvage action may be
brought in the name of the rescuing vessel.® In 1902, Justice
Brown of the U.S. Supreme Court wrote almost poetically:

A ship is born when she is launched, and lives so long
as her identity is preserved. Prior to her launching she is
a mere congeries of wood and iron . . . . In the baptism
of launching she receives her name, and from the mo-
ment her keel touches the water she is transformed . . . .
She acquires a personality of her own . . .. 6

Other cases establish a foundational rule in collision litigationd
where the first-libeled ship may counterclaim in its own name.”

To fully grasp the federal bench’s rulings even more
clearly, consider Justice William O. Douglas’s opinions on legal
personhood. He agreed with the common law notion that inani-
mate things can be people under the law, but when confronted
with fetal personhood, Douglas balked. His personhood argu-
ments in a dissenting opinion from a 1972 case do not comport
with the opinion he supported in Roe the following year, offer-
ing another example of logical inconsistency (although ideo-

 Id. at 158 (citation omitted) See also Planned Parenthood v. Casey, 505
U.S. 833, 851 (1992) (indicating one’s own right to define the concept of existence).

7F. Supp.2d 737, 742 (E.D. Va. 1998).

%8 The Camanche, 75 U.S. (8 Wall.) 448 (1869).

® Tucker v. Alexandroff, 183 U.S. 424, 438 (1902).

™ See The Gylfe v. The Trujillo, 209 F.2d 386 (2d Cir. 1954) (finding dam-
ages for loss of profit while vessel is laid up should be measured with reference to
probable profits on charter).
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logically, Douglas was consistent). In Sierra Club v. Morton,
Douglas wrote:

Contemporary public concern for protecting nature’s
ecological equilibrium should lead to the conferral of
standing upon environmental objects to sue for their
own preservation. . . .

Inanimate objects are sometimes parties in litiga-
tion. A ship has a legal personality, a fiction found use-
ful for maritime purposes. The corporation sole— a
creature of ecclesiastical law—is an acceptable adver-
sary and large fortunes ride on its cases. The ordinary
corporation is a “person” for purposes of the adjudica-
tory processes, whether it represents proprietary, spiri-
tual, aesthetic, or charitable causes.

So it should be as respects valleys, alpine mead-
ows, rivers, lakes, estuaries, beaches, ridges, groves of
trees, swampland, or even air that feels the destructive
pressures of modern technology and modern life.”*

One year after Sierra Club, Justice Douglas contradicted

himself. In contrast to his granting of personhood to inanimate
objects and non-material organizations, Justice Douglas refused
to acknowledge preborn humans as people under the law by
joining Justice Blackmun’s majority opinion in Roe. Compare
Justice Douglas’s statements in Roe with his dissent in Sierra
Club:

The Constitution does not define “person” in so
many words. Section 1 of the Fourteenth Amendment
contains three references to “person.” The first, in de-
fining “citizens,” speaks of 